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Terms of Reference

Consultancy Service for the Project titled “A Study on the Impact of the Merger
between True Corporation Public Company Limited

and Total Access Communication Public Company Limited”

1. Rationale

The NBTC has a mission to regulate the telecommunications to ensure free and fair
competition in the market, taking into account the greatest benefits to citizens, and the
Notification regarding Merger Regulation in Telecommunications is one of the important
regulations the NBTC used to prevent merging licensees from pursuing anticompetitive deals
and to protect consumers from any effects arising from a merger. Clause 5 of the Notification
prescribes that a licensee or its controlling person that wish to apply for a merger with the
other licensee has to notify the Secretary General of the NBTC at least 90 days in advance of
completing a merger.

On 25 January 2022, True Corporation Public Company Limited (TRUE Corp) and Total
Access Communication Public Company Limited (dtac) sent letters to the Office of the NBTC
to notify about the proposed merger between the two parties, pursuant to Clause 5 of the
Notification. The new merged company will hold liable for property, debt, right and
accountability of TRUE Corp and dtac. But their subsidiary companies will still exist after the
merger.

The merger between TRUE Corp and dtac, which are the major telecommunications
companies of the country would reduce the number of the MNOs in Thailand from four to
three. It would have an implication on the level of competition in the telecommunications
markets, and may have an impact on consumers. For example, service prices will increase and
the number of options for a service will decrease. It may also be a contributor to GDP growth.
As the merger between MNOs has a great impact on various aspects in Thailand, especially on
consumers, it is necessary to study the topic in depth and has the study results from the
perspective of the foreign consultant who has the expertise and experience of analysing the
impact caused by the merger in the telecommunications industry in foreign countries. The
study results will be used to compare with those of the Office of the NBTC and lead to the
formulation of regulatory measures of the NBTC that are appropriate to Thailand's current
context and can lessen the negative impact on various aspects. If Thailand does not carefully
study this merging issue in various dimensions and perspectives, the effects on consumers, and

the economy and society may occur to a great extent.
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With the reason and necessity mentioned above, the Office of the NBTC intends to
employ a consultant to deliver analysis and conduct a study on the impact of the merger
between TRUE Corp and dtac on the economy, society and new technology acquired by the
merger so that it will has information reliable and reasonable based on academic principles to

support the NBTC board’s decision-making on related issues.

2. Objectives

2.1 To employ the consultant to study the impact resulted from the merger between
True Corporation Public Company Limited and Total Access Communication Public Company
Limited.

2.2 To have study results on the impact resulted from the merger between True
Corporation Public Company Limited and Total Access Communication Public Company
Limited on the economy, society and new technology acquired by the merger, and suggestions

on suitable regulatory measures for Thailand.

3. Qualification of the Consultant

3.1 Must be a legal entity who has worked as a consultant providing research and
evaluation specializing in merger analysis in telecommunications in foreign countries.

3.2 Must have experiences in the telecommunications Industry, past work experiences
with a telecommunications regulatory authority and/or a telecom operator, and works related
to competition analysis in telecommunications.

3.3 Must not provide a research service regarding a merger of telecommunications
operators in Thailand during the contract period.

3.4 Must propose staffs who have knowledge, competency, and experiences, and are
able to dedicate their responsibility to work with the Office of the NBTC at all time during this
project in the appropriate amount.

3.5 Has legal capacity.

3.6 Has not been declared bankrupt.

3.7 Has not in the process of closing a business.

3.8 Do not have mutual benefits with other consultants who submit a proposal to the
Office of the NBTC on the submission date or do not act as a barrier to fair competition on
price in submitting a proposal.

3.9 Do not have a privilege or immunity which may decline to go to Thai court, unless

the consultant's government has ordered a waiver of such immunity.

4. Scope of Work

4.1 The Office of the NBTC has created the study report regarding the merger between
True Corporation Public Company Limited and Total Access Communication Public Company

Limited, which will be used as information to assist the NBTC board’s decision-making on
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related issues. Thus, the consultant is assigned to assess the validity based on academic
principles and reliability of the study report.

4.2 Creating a report on the merger between True Corporation Public Company
Limited and Total Access Communication Public Company Limited that provides guidelines or
specific measures to prevent the negative impact that might occur on competition in the
industry and consumers. The issues on the report are as follows:

4.2.1 Analysing shareholder structure and voting rights regarding telecommunications
businesses before and after the merger

4.2.2 Analysing relevant markets

4.2.3 Analysing other licensees that are competitors in relevant markets

4.2.4 Analysing impact arising from the horizontal merger (as the case may be)

4.2.4.1 Analysing whether the results of the merger increase market share or
market power to control the direction of relevant markets resulted in monopoly in relevant
markets

4.2.4.2 Analysing whether the results of the merger cause negative effects on
competition of other licensees that are competitors in relevant markets such as the power to
control prices

4.2.5 Analysing impact arising from the vertical merger (as the case may be)

4.2.5.1 Analysing whether the results of the merger possibly hinder competition
of other licensees that are competitors in relevant markets

4.2.5.2 Analysing whether the results of the merger reduce or hinder access
to factors of telecom commodity and service production necessary for the pre-production
(Upstream) or post-production processes

4.2.6 Analysing barrier to entry into relevant markets after the merger

4.2.7 Analysing possession of necessary telecommunications infrastructure after
the merger

4.2.8 Proposing conditions and specific measures that correspond to effects arising
from the merger.

4.2.9 Studying on telecommunications merger and acquisition case studies from
at least 5 countries. The case studies will be used as references to support the regulators’
processes, relevant policies as well as the proposed remedies. These case studies will be
analysed on the impact, advantages and disadvantages, and will be used to support the
analysis of the case in Thailand. Therefore, the case studies should be focused on the merger
and acquisition of two major operators and analysed in 2 aspects which are 1) The case of the
competition after the merger similar to pre-merger, and 2) The case of the remaining 2
telecommunications operators abusing their market power after the merger. If there is no case
as described above, the consultant is assigned to use the cases which are as close as possible.

4.2.10 Analysing the impact of merger and acquisition in each subtopic below
which can be divided into 2 cases which are 1) The case of the competition after the merger
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similar to pre-merger, and 2) The case of the remaining 2 telecommunications operators
abusing their market power after the merger. The analysis consists of:

4.2.10.1 Analysing the impact of merger and acquisition on retail prices
including the impacts on costs of small and medium-sized enterprises (SMEs). The estimation
of the impacts on prices in the analysis may apply upward pricing pressure (UPP) or merger
simulation model to study on the change of marginal costs for the merging companies, or any
other appropriated modelling.

4.2.10.2 Analysing the impact of merger and acquisition on the
telecommunications industry as well as the economy of the country using quantitative analysis
which are Computable General Equilibrium (CGE), Input-Output Table and Econometrics. The
analysis will be used to estimate the impact on other industries, the economy, sodcial utility
and consumers.

4.2.11 Analysing the efficiency occurring from the merger and acquisition and in
the case of no merger and acquisition.

4.2.12 Analysing the impact of merger and acquisition on the access of new
communication technology such as 5G. In depth interview or any approaches appropriate for
related organizations can be used for this impact study.

4.2.13 Recommending at least 3 policy options for the NBTC and the office of the
NBTC by considering the advantages and disadvantages from the analysis from 4.2.9 - 4.2.12.
In addition, the consultant is assigned to propose conditions or specific remedies that
correspond to effects arising from the merger which can be applied to balance the competition
in post-merger to be the same level as pre-merger, and analyse the efficiencies of these
specific remedies.

4.2.14 Recommending appropriated price regulations (wholesale and retail) in

telecommunications markets (if necessary) after the merger and acquisition.

5. Qualification of Team Members

The members of the consultant team must have knowledge and specialisation to be
able to work in accordance with TOR. Requirements for degree qualifications and experiences

of the members, and the number of members are specified as follows:

. The number of
Minimum Man-
members shall
. Degree Years of Month
No. Job Title o . not exceed the
Qualification | Experience . (months/
following
(years) person)
numbers
1 Project Manager -
Having experiences in the At least 50 1 3
area of economics or master’s
telecommunications or degree
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The number of
Minimum Man-
members shall
Degree Years of Month
No. Job Title L . not exceed the
Qualification | Experience : (months/
following
(years) person)
numbers
research or engineering or
law
Specialists -
Having experiences in the
area of economics or
, At least
ICT or telecommunications
2 ] _ , master’s 11 9 3
or business administration
‘ , degree
or accounting and finance
or engineering or research
or data analysis or law
Note:
(1) Experiences include experiences before and after the graduation date for the
highest degree.

(2) Members indicated in No.2 must include a Thai person so that knowledge and

technology would be transferred to the said person, unless this service or consultancy service

could not have a Thai person to take part in it.

(3) In the case of a Thai person who is a part of members indicated in No.2, the

consultant can provide his/her degree qualification and experiences pursuant to pay rate for
Thai Consultant

6. Project Duration

90 days after the agreement is signed.

7. The deliverables

There are 3 phases that the deliverables shall be submitted, as follows:

Phase

Due Date of Submission

The deliverables

signing agreement

Within 30 days after the date of | 1. A soft copy of Inception Report which includes

rationale, objectives, scope of study, work plan, and

research team structure with CVs of team members.

2. A soft copy of Progress Report 1 which includes research
information as indicated in No. 4.2.1 — 4.2.8 in Scope of
Work
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Phase Due Date of Submission The deliverables

2 Within 60 days after the date of | A soft copy of Progress Report 2 which includes research

signing agreement information as indicated in 4.2.9 - 4.2.13 in Scope of Work

3 Within 90 days after the date of | A soft copy of Final Report which includes research

signing agreement information as indicated in 4.1 and 4.2 in Scope of Work

8. Budget

The budget, derived from central budget for the 2022 fiscal year shall not exceed
10,000,000 Thai baht. This already includes VAT and all other expenses.

9. Payment Terms
The Office of the NBTC shall pay to the consultant for the deliverables submitted in

each phase, as follows:

Phase 1 pay 30% of the total contract amount, after the consultant has submitted all
the deliverables of phase 1 and the inspection committee has given their approval to the
deliverables.

Phase 2 pay 40% of the total contract amount, after the consultant has submitted all

the deliverables of phase 2 and the inspection committee has given their approval to the
deliverables.

Phase 3 pay 30% of the total contract amount, after the consultant has submitted all

the deliverables of phase 3 and the inspection committee has given their approval to the
deliverables.

For payment of each phase for the consultant who is a government agency, the Office
of the NBTC shall deduct 5% of each phase payment as retention, and it will return monies

to the consultant, without interest when the last payment is paid.

10. The Consultant’s Proposal Submission

The consultant must create the Project Proposal which includes the Technical Proposal
and the Financial Proposal, detailed as follows:
10.1 Technical Proposal shall comprise of quality and quantity of works
10.1.1 Company Profile
10.1.2 Consultant Work and Experience composed of quality and quantity of works
10.1.3 Management and Working Procedure - streamlining TOR into work plan

and methodology that correspond to timelines of the Office of the NBTC in the clearest and
most concreate manner.

10.1.4 Qualification of Team Members composed of profile, degree qualification,

past work experience of the members proposed to work on the project in accordance with
No.5 Qualification of Team Members.
10.2 Financial Proposal shall comprise of the following:
Price quotation shall provide the cost of conducting each task indicated in TOR,
VAT and all other expenses, and total project cost.
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10.3 Proposal Submission Procedure - the consultants must submit the following
proposal:

Submitting the Technical Proposal, the Financial Proposal, and letter to Head of

Procurement Committee informing the submission of these proposals within the timeline

prescribed in an invitation letter.

11. Selection Criteria to Evaluate the Proposal

11.1 The Office of the NBTC will evaluate the proposals of all the consultants, unless
the submitted proposal documents do not meet the requirements indicated in No. 10.1.
Failures of the requirements include submitting insufficient documents or sufficient but error
documents. When evaluating the proposals, we will consider whether the consultancy service

is worthwhile or be able to meet the project’s objectives by using the following qualitative

criteria:
(1) Consultant Work and Experience 100 points (weigh 30%)
(2) Management and Working Procedure 100 points (weigh 30%)
(3) Qualification of Team Members 100 points (weigh 40%)

Detailed information on scoring using these qualitative sub-criteria is described in
Appendix 1 attached to this TOR. The proposals of the consultants that pass minimum
requirements for qualitative criteria must receive the weighed score of at least 80%

11.2 The Office of the NBTC will select the proposal of the consultant that pass
minimum requirements for qualitative criteria indicated in No. 11.1 and obtain the highest
score. We will examine the appropriateness of the Financial Proposal of the selected
consultant and negotiate pay rate for the consultancy service and other things, as deemed
appropriate and pursuant to criteria to calculate pay for the consultant indicated in related

regulations and laws.

12. Other Conditions

12.1 The consultant must keep confidential of information of the Office of the NBTC,
operators and other information received in this study project, and shall not disclose such
information to any third person or use it for any other purposes beyond this project.

12.2 The copyright of all works and documents including electronic file received from
the results of the study is solely owned by the Office of the NBTC. The distribution of
documents or duplicating extra copies beyond the amount of the agreement is the Office of
the NBTC’s equitable right.

12.3 In case of need to change a team member of this project, the consultant shall
ask permission from the Office of the NBTC before changing that team member. A substitute
must have the same or better qualifications than the replaced member. However, the Office
of the NBTC reserves the right to reduce pay for the member, as deemed appropriate.

12.4 If the consultant is unable to complete tasks by the due date specified in the
contract and the Hiring Party still does not terminate the contract, it must pay a fine of 0.1%
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of the contract price starting from the date after the due date specified in the contract or the
date that the Hiring Party expands the contract period till the day the tasks are completed. In
addition, the consultant agrees to let the Hiring Party claim for damages resulting from delays
caused by the consultant fails to perform the work punctually on the excess amount that is

not covered by the fine and pay for it.
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Appendix 1
Document attached to TOR

Criteria to Select the Consultant
A Project titled a Study on the Impact of the Merger between
True Corporation Public Company Limited
and Total Access Communication Public Company Limited

(1) Consultant Work and Experience: 100 points, the aspects of consideration are as follows:

Quality of Works: considering whether works of the consultant are most correspond

or close to scope of work and objectives of this project. The maximum possible score is 90
points.

Scoring

Criteria for Consideration Having (a)
Having (a) | Having (b)
and (b)

(a) Having past work experiences with a

telecommunications regulatory authority and/or
a telecom operator. 70 points 80 points 90 points
(b) Having research or projects related to

competition analysis in telecommunications

Quantity of Works: considering the number of works of the consultant that has scope

correspond or close to work described in TOR. The maximum possible score is 10 points.

Criteria for Consideration Scoring
Considering the number of The 0 1 2 23
previous works that has scope number
correspond or close to this TOR | of projects
that the consultant submits the 0 q 8 10
Score ] ) . )
proposal to. points points points points
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(2) Management and Working Procedure: 100 points, the aspects of consideration are as

follows:

Considering scoring based on whether the proposal be able to streamline TOR into

work plan and methodology that correspond to timelines of the Office of the NBTC in the

clearest and most concreate manner. It is also considered whether the work plan and

methodology be able to provide explanations and details thats cover all points in TOR. In

addtion, the comparison between each applicant will be considered in scoring. The best

proposal will get full or high score while others will get less according to their proposals.

Criteria for Consideration Scoring
Ve
Poor Fair Good i
Good
(a) Knowledge and Understanding an
0 1-19 20-22 23-25
Overview of the Merger
(b) Conceptual Framework 0 1-19 20-22 23-25
(c) Methodology to achieve the project’s
L 0 1-19 20-22 23-25
objectives
(d) Work Plan and Project Management (This
includes tasks, timelines and team member
i 0 1-19 20-22 23-25
accountability that correspond to
requirements prescribed in TOR)

(3) Qualification of Team Members: 100 points, the aspects of consideration are as

follows:

This is about degree qualification and experience of the consultant’s team members.

Considering whether the consultant’s team members hold degree qualification not lower than

the prescribed qualification and have direct experiences close to TOR. Also, considering the

number of years of experience or works that accumulated through experience.

Qualification of
Members of the

Scoring

Considering Degree Qualification

Considering Experiences

i Not Meet Meet and/or
Consultant Meetlng the Not Meet the Meet the Above the Close to the
. the Above the
Requirements Requirements | Requirements | Requirements i Requirements K
Requirements Requirements
1. Project Manager -
Having experiences in
the area of economics 0 13 15 0 5-12 15
or telecommunications points points points points points points
or research or
engineering or law.
{
g
: e T S L
GV\% - E Vv s WW\IS‘:} £e Y



-11-

Qualification of
Members of the
Consultant Meeting the

Requirements

Scoring

Considering Degree Qualification

Considering Experiences

Not Meet the
Requirements

Meet the
Requirements

Above the
Requirements

Not Meet
the
Requirements

Close to the
Requirements

Meet and/or
Above the
Requirements

Obtaining master’s
degree.
Having at least 20 years

of experience.

2. Specialists -

Having experiences in
the area of economics
or ICT or
telecommunications or
business administration
or accounting and
finance or engineering
or research or data
analysis or law
Obtaining master’s
degree.

Having at least 11 years

of experience.

points

33
points

35
points

points

15-32

points

35
points

The score depends on whether degree qualification and experience of the consultant’s

team members meet the prescribed requirements. In addtion, the comparison between each
applicant will be considered in scoring. The best proposal will get full or high score while

others will get less according to their proposals.
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